TAKEOVER DEFENSES

Poison Pill Plans Are Popping
(M&A Tax Report)

Not always the shareholders’right. Talate over2,000
public companies have implemented poison pill plans to
deter unwanted suitors from taking over their stock and
control. Under most poison pills, receiving an unwanted
bid triggers an enormous issuance of stock, which makes a
buyout mwch more expensive for the bidder. Not many of
these plans are put to a vote of the shareholders, since some
antitakeover actions ser to stabilize weak management
even though shareholders maydathe suitor’s bid. Last
year, corporate shareholders brought initiatives for more
control over the company’s use or the existence of poison
pills at 18 companies and won 55% of the votes.

A different pill. At Texaco’s recent annual meeting, man-
agement presented a so-called shareholders’ rights plan.
Not only was bringing the plan to a vote unusual, but also
many features of the plan were unique. First, the trigger
for implementing the plan is an offer for 20% of the
company’s stock, rather than the 5% or 10% more com-
monly seen. Second, the plan has only a five-year life rather
than the more usual term of 10 yearhird, the plan is
“chewable” (i.e., it dissolves) if all shareholders receive a
cash tender offer for their shardsxaco management en-
couraged shareholders to adopt the plan by saying the plan
insures that no suitor can acquire a controlling interest in
Texaco, a company with an enormous market capitaliza-
tion, unless the deal benefits all the shareholders.

Poison pills appear tax-neutralln a 1990 revenue rul-
ing, the IRS concluded that a poison pill generally does not
create income, since the trigger is contingent upon a tender
offer or acquisition, and does not constitute an option.
Although the ruling was based on a specific plan, the basic
analysis should hold for similar plafiiese plans have, at
their core, a right offered to shareholders to buy stock at a
discount, in response to a suitor’s offSeemingly easy
provisions to duplicatdyut unknown tax elements remain.
Whether the company must include a termination right is
not clarified in the rulingThe plan in question allowed
management to cancel the plan for seldays after the
rights were distributed, for minor compensation paid to the
shareholders. Shareholders would certainly be unhappy if
they were taxed on those righidter all, they may have
had no say in whether to battle against an offer that may, in
fact, be above market value.
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