THE M&A TAX REPORT

The Monthly Revzew of Taxes, Trends & Techmques

Volume 3, Number 8

March 1995

No Loss for Seagram
on Conoco/DuPont
Stock Swap

by Robert W. Wood * San Francisco

n a decision that some feel will have far-
Ireaching implications, the Tax Court in
J.E. Seagram Corp. v. Commissioner, 104
T.C. No. 4 (1995), decided that a
transaction that was undertaken in two
steps, culminating in DuPont’s acquisition
of Conoco qualified as a reorganization.
Consequently, said the Tax Court, no loss
on the transaction could be recognized.
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NO LOSS FOR SEAGRAM

Not too many tax decisions get written up in the
Wall Street Journal. This one did. See “Tax Court
Ruling on Seagram Voids Threat to Mergers,” Wall
Street Journal, Jan. 26, 1995, p. B5. The Wall
Street Journal suggests that despite the fact that the
Tax Court’s decision will force Seagram to take a
$65,000,000 charge against earnings, it will
eliminate a threat to the popular tax-free stock
swap. Indeed, M&A Tax Report board member
Robert Willens is quoted by the Journal as saying
that if Seagram’s position had been upheld in the
case, it would have been much more difficult for a
publicly traded corporation to do a tax-free merger.
Id.
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DuPont/Conoco Deal

The case arose out of Conoco’s acquisition of
DuPont. J.E. Seagram Corp. (“Seagram”) was the
successor to Joseph E. Seagram & Sons, itself a
subsidiary of the Canadian parent, The Seagram
Company Ltd. The Seagram sub purchased 143,800

shares of Conoco on the New York Stock
Exchange, and then initiated a tender offer to
purchase up to 35,000,000 shares (a total of
40.76%) of Conoco.

Conoco then entered into an agreement with
DuPont Holdings, Inc., a subsidiary of E.I. DuPont
de Nemours & Company, under which DuPont
Holdings commenced a competing tender offer for
Conoco. DuPont Holdings offered cash and DuPont
stock for the Conoco stock. The agreement between
Conoco and DuPont Holdings called for Conoco to
be merged into DuPont holdings if DuPont
Holdings acquired more than 50% of the Conoco
stock.

When the smoke cleared, the Seagram sub had
acquired approximately 32% of the Conoco stock,
while DuPont Holdings had acquired in excess of
50% of the Conoco stock. Consequently, the
Seagram sub tendered its Conoco stock in exchange
for DuPont stock. Conoco then merged into DuPont
Holdings. Immediately thereafter, the Seagram sub
owned 20% of the outstanding stock of DuPont.

Who's On First?

DuPont treated the tender offer and merger as a
reorganization, filing its 1981 return accordingly.
DuPont and Conoco advised former Conoco
shareholders who had exchanged their stock for
DuPont stock (in either the exchange portion of the
tender offer or the merger) that they had no taxable
gain or loss. When the Conoco/DuPont merger was
complete, approximately 78% of the Conoco stock
had changed hands for cash under one of the two
tender offers. However, approximately 54% of the
Conoco equity remained in corporate solution in the
form of DuPont shares received in exchange for
Conoco shares.

Seagram did not report a loss for financial
accounting purposes as a result of its exchange of
Conoco stock for DuPont stock. However, Seagram
did claim a $530,400,000 short-term capital loss on
the exchange of the Conoco stock for the DuPont
stock. The IRS disallowed the loss, determining that
the exchange qualified as a reorganization under
Section 368(a)(1)(A).

Tax Court Enforces Reorganization Treatment
Seagram argued in Tax Court that the exchange of
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the shares was not pursuant to a “plan of
reorganization” as contemplated by Section
354(a)(1). However, the Tax Court viewed the
acquisition of Conoco as a two-step deal under
Section 368(a)(1)(A) and 368(a)(2)(D). The merger
of Conoco and DuPont Holdings, said the Court,
qualified under state law, thus meeting the statutory
merger requirement of Section 368(a)(1)(A).
Indeed, the Tax Court noted that the exchange of
DuPont common for Conoco common fell under the
provisions of Section 368(a)(2)(D).

The Tax Court specifically rejected Seagram’s
argument that the exchange of Conoco stock for
DuPont stock under the tender offer, rather than
pursuant to the merger, could not have been in
pursuance of a plan of reorganization. While
contingencies may have existed that would have
resulted in the failure of the merger to go forward,
the Court reasoned, the merger still took place. The
Court was unwilling to find that the contingent
nature of the transaction was of any particular
moment. Taxation, said the Court, “depends on
actual events, not on what might have happened.”

Plan? What Plan?

Continued from Page 3

Some taxpayers who have found themselves arguing
that there really was a plan of reorganization may
be comforted by the Tax Court’s comments about
the plan of reorganization requirement. The Court

suggested the requirement was one of “substantial
elasticity.” The agreement between DuPont and
Conoco, said the Court, had a discreet beginning, a
clear end, and apparently nothing that would
suggest an invalidation of the contemplated
reorganization. '

Students of tax-free reorganizations may doubtless
think of other reasons why the transaction would
have failed. Seagram argued, for example, that there
was a failure to meet the continuity of interest
requirement. Indeed, DuPont acquired
approximately 54% of Conoco’s stock in exchange
for DuPont stock (this included Seagram’s Conoco
stock which was tendered under DuPont’s tender
offer). However, the Tax Court found the continuity
of interest requirement met and thus rejected this
argument.

Last Word

It may be that the Seagram decision—while
doubtless loathsome to Seagram—may be seen as
an important validation of the stock swap. On the
other hand, at least a few practitioners have viewed
the case as distinguishable, and thus as not sounding
the death knell of the stock swap. Still, it is hard to
argue this point too much, when the Tax Court
commented in the Seagram opinion that if it ruled
in Seagram’s favor it would be “eliminating the
possibility of a tax-free reorganization of any
company whose stock is actively traded.” H






