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Lawyers, law firms, companies, and their clients should be aware of the astounding developments in the 
Internal Revenue Service’s continuing campaign to achieve full transparency of foreign banks accounts 

and financial assets. With a carrot and stick, the IRS has said again and again that these matters are serious 
and can even involve criminal prosecution. Do not ignore these rules.

U.S. taxpayers must report their worldwide income on their U.S. tax returns, even if the overseas funds 
are taxed by other countries. In addition, foreign bank and financial accounts must be reported on Foreign 
Bank Account Report (“FBAR”) forms that are filed separately from tax returns. The penalties for failure 
to file an FBAR are worse than tax penalties. Failing to file an FBAR can carry a civil penalty of $10,000 for 
each non-willful violation. But, if your violation is found to be willful, the penalty is the greater of $100,000 
or 50 percent of the amount in the account for each violation—and each year you didn’t file is a separate 
violation.

Criminal penalties for FBAR violations are even more frightening, including a fine of $250,000 and 
five years of imprisonment. If the FBAR violation occurs while violating another law (such as tax law, which 
it often will) the penalties are increased to $500,000 in fines and/or ten years of imprisonment. Many violent 
felonies are punished less harshly.

Two IRS amnesty programs have ended: one in 2009 and another in 2011. In 2011, the IRS made it 
clear there would be no third bite at the apple.1 But in January 2012, the IRS broke with its warning and 
announced a third voluntary disclosure program.2 Unlike the prior two IRS programs, this one has no 
announced deadline.

Nevertheless, the IRS has made clear that it could close it any time.3 Moreover, the IRS has said time and again that if it finds 
you before you come in from the cold, all deals are off the table. For that reason and many others, taxpayers—and that can include 
fiduciaries like lawyers—should act without delay. In fact, recent developments show that the stakes are going up and failures to 
comply with tax and disclosure rules will henceforth be harshly addressed.

Lawyers and their clients should pay attention even where their roles as signatories of foreign accounts are merely fiduciary 
rather than beneficial in nature. Some lawyers may think they need not be concerned if their role was solely as a signatory on a trust or 
other fiduciary account. In fact, there are filing obligations in that situation too.4

More than 34,000 taxpayers have come forward over the last few years to disclose foreign accounts.5 The IRS knows there is 
a much larger number who have not done so. When U.S. citizens and permanent residents file U.S. tax returns they must include 
investment income anywhere, no matter how small. Each tax return also asks (on Schedule B to Form 1040) whether you have a 
foreign account.

If so (and if the total of all foreign accounts exceeds $10,000 at any time during the year), you must check “yes.” Each tax return 
then refers you to a separate filing, an FBAR.6 It must be filed each year by June 30 for the prior year. No payment is required, but this 
disclosure form has been the law since 1970. The FBAR contains separate sections for foreign accounts you own beneficially and for 
those over which you have signature authority but no ownership.

The IRS takes this very seriously. Penalties for failing to include income or disclose foreign accounts can be severe, including 
criminal prosecution. FBAR penalties are even worse, including a fine of up to $250,000 and up to five years in prison for each failure 
to file.7 It is increasingly difficult for people to claim ignorance of these rules—some taxpayers are being indicted for failure to file 
FBARs apart from any tax evasion or other tax crimes.

The dollars involved are also large. In the last few years of the program, the IRS has collected $5 billion from offshore 
accounts.8 For taxpayers without any beneficial ownership in foreign accounts or assets, it is still necessary to file FBARs disclosing 
that signature authority.9 Fortunately, most such cases can be resolved outside of the IRS disclosure program by preparing and filing 
the past-due FBARs.10 They should generally be accompanied by an explanatory letter noting that your tax returns are correct, 
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advisers, trust companies, and others it received via thousands 
of taxpayers who have named names to the IRS. Disclosure is 
becoming inevitable. The massive and controversial law known 
as FATCA, the Foreign Account Tax Compliance Act, will soon 
cause financial institutions worldwide to turn over names of 
U.S. account holders to the U.S. government or face draconian 
penalties themselves.18

In late June 2012, the IRS released several more conditions 
that can spell ineligibility to participate in the OVDP. First is the 
Department of Justice notice requirement. When a U.S. person 
faces the pending disclosure of their name and details to the IRS, 
it is often possible for the person to hold it up in a foreign court. 
Many such challenges were mounted in Switzerland. But U.S. 
law has a trump card for such challenges. Under U.S. law, if you 
challenge the disclosure of your name in a foreign court you are 
required to notify the Justice Department of the appeal.19 For 
many, that notice defeats the purpose of mounting the foreign 
legal challenge in the first place, so some taxpayers skip the 
notice.

Now, such inaction will have additional consequences. 
The IRS has announced that if you fail to notify the  
Justice Department of a foreign appeal as required, you  
will not be eligible for the OVDP.20 In effect, even though  
there is no IRS pending investigation, you won’t be allowed to 
join the OVDP.

Second, eligibility to participate in the OVDP could be 
terminated in another way, one that hardly seems to involve 
the taxpayer and over which the taxpayer has no control. If the 
foreign institution where a taxpayer has his or her account faces 
IRS action, the taxpayer is also ineligible for the OVDP. Once the 
U.S. government has taken action against a financial institution, 
any U.S. taxpayers with accounts at that institution cannot 
participate in the OVDP.

Both of these actions reflect a fundamental precept 
of voluntary disclosure. The IRS wants you to come 
forward before you must, not after. The consequences of being 
discovered before one voluntarily applies for amnesty can be 
severe.

For example, a California lawyer, Christopher M. Rusch, 
and two businessmen, Stephen M. Kerr and Michael Quiel, were 
indicted over alleged income tax and FBAR violations.21 Similar 
criminal charges have been filed and more are likely on the way. 
In part, this is due to the treasure trove of information (including 
dates, names, and details) the IRS obtained via its 2009 and 2011 
amnesty programs.22

you just became aware of the FBAR requirements, you will 
commence filing FBARs annually, and you ask that no penalties 
be imposed.11

For lawyers having only fiduciary roles for foreign 
accounts but who failed to file FBARs, this is a very good 
deal—with no likely penalties attached—assuming you follow 
this procedure. Taxpayers whose noncompliance involved 
not only FBARs but also tax returns should consider the IRS’s 
third offshore program. It is similar to the 2011 program, and 
although there is no deadline, its terms could change at any 
time. The biggest change in the current Offshore Voluntary 
Disclosure Program (“OVDP”) is a 27.5 percent penalty 
(up from 25 percent in the 2011 program) on the highest 
aggregate balance (in foreign bank accounts or entities or 
on the value of foreign assets) during the eight years before 
disclosure.12

However, taxpayers whose offshore accounts or assets 
did not surpass $75,000 may qualify for a reduced 12.5 
percent penalty.13 In addition, taxpayers who feel the penalty is 
disproportionate may opt out and deal with the issue as an audit 
item.14 Opting out to attempt to negotiate lower penalties can 
import more flexibility and a greater array of procedural rights 
(such as going to the IRS Appeals Office) if the case does not 
proceed to the taxpayer’s liking.

Participants in the OVDP must file all original and 
amended tax returns, generally going back eight years, and 
include payment for back-taxes and interest as well as a 
twenty percent penalty.15 They must also complete and file 
FBARs, usually for the last eight years.16 However, even if 
the undisclosed foreign accounts and unreported income go 
back many more years, the scrutiny and payment obligations 
extend only eight years back.

One reason to consider joining this IRS program is the 
absence of alternatives. Regardless of penalties, remaining 
silent is increasingly risky. The IRS has made clear that 
“quiet disclosures” (in which a taxpayer prepares and files 
amended tax returns and FBARs without calling attention 
to them and without joining the program) will be dealt 
with strictly.17 The IRS views such actions as lacking a true 
voluntary correction of the past, rather akin to trying to 
sneak something by them.

Moreover, the IRS is getting good information and is more 
and more likely to discover foreign accounts and assets and treat 
them harshly. The U.S. government is going after foreign banks 
and financial institutions and mining the data about financial 
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banks. Clearly, it hopes cooperation in data transfers plus the 
payment of fines may be enough.

As this drama plays out, additional account details and 
prosecutions are likely in what has become an epic battle 
over global transparency. Lawyers and their clients are almost 
certainly better off trying to get the best deal they can get and to 
get it soon. n
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