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COVID-19 Response: Keep Your Employees, Claim 
Tax Credits, Or Get Forgivable Loans

By Robert W. Wood  
 

he Coronavirus Aid, Relief, and. Economic Security Act 
was passed after some marathon sessions in Congress to 
provide some needed economic relief to Americans 

during the deep economic fallout from the pandemic. Paycheck 
Protection Program allows loans of up to $10 million at 1% 
interest to companies and nonprofits with fewer than 500 
workers so they can cover two months of payroll and overhead 
expenses. If you retain your workers and do not cut their 
wages, the government will forgive most or all of the loan and 
re-pay the bank that actually made you the loan. The loan 
amounts will be forgiven as long as:  

1. The loan proceeds are used to cover payroll costs, and 
most mort-gage interest, rent and utility costs over the eight-
week period after the loan is made; and 

2. Employee and compensation levels are maintained.  
Payroll costs are capped at $100,000 for each employee. 

Small Business Administration lenders have details, though 
there has been controversy and hiccups in rolling out the 
program. Who can apply? All businesses — including 
nonprofits, sole proprietorships, self-employed individuals, 
and independent con-tractors — with 500 or fewer employees.  

That covers a lot of territory. You need to complete the 
Paycheck Protection Program loan application and submit the 
application with the required documentation to an ap-proved 
lender. Payroll documentation is required. A key feature of the 
program is forgiveness of the loan. You will owe money when 
your loan is due if you use the loan amount for anything other 
than payroll costs, mortgage interest, rent, and utilities 
payments over the eight weeks after getting the loan.  

The IRS says that not more than 25% of the forgiven 
amount may be for non-payroll costs. You will also owe money 
if you do not maintain your staff and payroll. Your loan 
forgiveness will be reduced if you decrease your full-time 
employee headcount. Your loan forgiveness will also be 
reduced if you decrease salaries and wages by more than 25% 
for any employee that made less than $100,000 annualized in 
2019. You have until June 30 to restore your full-time 
employment and salary levels for any changes made between 
Feb. 15 and April 26.  

You also have to specifically re-quest loan forgiveness. 
You can submit a request to the lender that is servicing the 
loan. The request will include documents that verify the 
number of full-time equivalent employees and pay rates, as 
well as the payments on eligible mortgage, lease and utility 
obligations. You must certify that the documents are true and 
that you used the forgiveness amount to keep employees and 
make eligible mortgage interest, rent, and utility payments. 
The lender must make a decision on the forgiveness within 60 
days.  

Would your business be better off with a tax credit 
instead? One thing is clear. You can’t get both a small business 
loan under the PPP and also claim a tax credit. Which is better 

is one of those annoying “it depends.” Let’s look at how the tax 
credit works so you can compare.  

Designed to encourage businesses to keep employees on 
their pay- roll, this refundable tax credit is 50% of up to 
$10,000 in wages paid by an eligible employer whose business 
has been financially impacted by COVID-19. Notably, the tax 
credit is available to all employers regard-less of size (a key 
difference from the loans), including tax-exempt organizations. 
There are only two exceptions: State and local governments 
and their instrumentalities and small businesses who take 
small business loans (once again, you can’t have both). 

Qualifying employers must fall into one of two 
categories: 

1. The employer’s business is fully or partially suspended 
by government order due to COVID-19 during the calendar 
quarter. 

2. The employer’s gross receipts are below 50% of the 
comparable quarter in 2019. Once the employer’s gross 
receipts go above 80% of a comparable quarter in 2019, they 
no longer qualify after the end of that quarter.  

These measures are calculated each calendar quarter. 
The amount of the credit is 50% of qualifying wages paid up to 
$10,000 in total. Wages paid after March 12, 2020, and be-fore 
Jan. 1, 2021, are eligible for the credit. Wages taken into 
account are not limited to cash payments, but also include a 
portion of the cost of employer provided health care.  

Qualifying wages are based on the average number of a 
business’s employees in 2019. If the employer had 100 or 
fewer employees on average in 2019, the credit is based on 
wages paid to all employees, regardless if they worked or not. 
If the employees worked full time and were paid for full time 
work, the employer still receives the credit. For employers 
with more than 100 full-time employees, qualified wages 
include wages paid to employees when they are not pro-viding 
services due to a governmental order related to COVID-19.  

If an employee is performing ser-vices on a reduced 
schedule, wages paid to the employee are only treat-ed as 
qualified wages if they exceed what the employee would have 
otherwise been paid for the services performed. Regardless of 
business size, qualified wages include certain healthcare costs 
paid by an employer to maintain a group health plan. Qualified 
wages do not include wages taken into account for purposes of 
the payroll tax credit for required paid sick leave or paid 
family leave. This prevents both credits from ap-plying to the 
same wages paid by an employer.  

Employers can be immediately reimbursed for the credit 
by reducing their required deposits of payroll taxes that have 
been withheld from employees’ wages by the amount of the 
credit. If the employer’s employment tax deposits are not 
sufficient to cover the credit, the employer can receive an 
advance payment from the IRS by submitting Form 7200. 
 

Robert W. Wood is a tax lawyer with www.WoodLLP.com, and the 

author of “Taxation of Damage Awards & Settlement Payments” 

(www.TaxInstitute.com). This is not legal advice. 
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