








ALLOCATING FEES Continued from Page 7 

TAM mentions a special bonus, which the field agent 
stated originated out of the restructuring. The TAM 
cites INDOPCO for the notion that expenditures 
incurred incident to a transaction that altered the 
capital structure of the corporation for the benefit of 
future operations generally constitute nondeductible 
capital expenditures. Interestingly, the field agent 
supported his arguments with the clear linkage of the 
bonus plan to the restructuring. The special bonus 
was to take effect only upon the successful 
consummation of the restructuring. Furthermore, the 
special bonus plan was non-amendable, and was 
explicitly linked to this transaction-which the agent 
assumed would be for the "overall betterment" of the 
corporation rather than its daily business. 

Happily, the National Office disagreed, concluding 
that the bonus had its origin in the pre-existing 
employment relationship, even though the bonus was 
coincidental to the restructuring. It is perhaps a 
testament to the "origin of the claims" doctrine that it 
is precisely on this basis that the National Office 
disagrees with the field agent. Admitting that the 
special bonus plan was "coincidental" to the 
restructuring, the TAM finds the origin of the claim 
for the bonus to be in a pre-existing employment 
relationship between the company and its 
management team. 

Furthermore, the National Office states that the 
surrounding circumstances indicate that the 
employment relationship was the basis for the 
payments. After all, the primary purpose of the bonus 
was to compensate management for past efforts in 
building the equity of the corporation. Plus, the 
special bonus was intended to induce the 
management group to continue their association with 
the company after the restructuring. Finding the 
special bonus to originate from both past and future 
services of the management team, the TAM 
concludes that deductibility is clear. 

All's Reasonable In Love and War? 
Navigating all these hurdles, the TAM turns to the 
question of "reasonableness" for the compensation, 
quickly concluding that the payments are reasonable. 
A prime determinative factor on the reasonableness 
question was the fact that the agreement between the 
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company and its managers was negotiated and freely 
entered into by the parties. See Reg. § 1. 162-7(b )(2). 
One wonders how much to make of this rather short-
shrift treatment of reasonableness. Although there is 
nothing in the facts of the TAM to indicate that the 
payments were not reasonable, this standard that 
seems to rely solely on a freely negotiated bargain 
entered into by the parties might seem to allow a 
great deal of latitude in the future. 

Conclusion 
All in all, Technical Advice Memorandum 9641001 
is a useful and interesting read. More than anything 
else, it seems to underscore what was perhaps one of 
the major lessons to be derived from INDOPCO and 
its progeny: allocate fees at the time they are paid. 
Although the T AM indicates that a reasonable 
allocation of fees will have to be made, we all know 
that after the fact, allocations can be difficult. 
Besides, the IRS is more likely to look askance at an 
allocation made later rather than earlier on. That said, 
it is curious that INDOPCO gets only extremely brief 
reference: one sentence! • 
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