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Liability for Tax Opinions: 
What’s an Opinion and 
Who Can Sue?

By Robert W. Wood*

Rob Wood examines tax opinion liability and tackles the 
tough questions: What’s an opinion and who can sue?

Opinions—Take Mine Please!
One segment of a tax advisor’s liability comes from 
opinions, and from other less formalized advice. 
Lawyers usually don’t need a reason to express their 
opinion. Any venue will do just fi ne, thank you. 
While an opinion letter provides that venue, it may 
also provide a road to perdition. 

As opinion liability is clearly a topic worth consid-
ering, I suggest some ground rules about the persons 
to whom one may be liable. Liability to a client for 
what one says in writing to the client seems unex-
ceptional. More amorphous is the liability of lawyers 
who provide opinion letters (or something that looks 
like an opinion letter) to a person other than a client. 
Frequently, this may be done at a client’s direct re-
quest. Not all of these potential plaintiffs are clients. 
That expansion of classes of potential plaintiffs can 
be frightening. 

Furthermore, what do we mean by an “opinion”? 
I use the term “opinion” here quite loosely. In some 
cases, the letters I’ll examine are nothing more than 
representations written to another party, such as “Joe 
is in good fi nancial condition,” or “there are no liens 
pending against Joe.” In some cases, such letters may 
be technical. An example would be a letter admon-
ishing that “you don’t need to issue a Form 1099 to 

any client for this payment.” Such letters or e-mails 
are usually written to help one’s own client, not to 
help the addressee. Indeed, the author of the letter 
may be quite adverse to the addressee. 

I believe there are a far greater number of such 
communications than most of us realize. In fact, I 
believe there is greater risk of liability to clients and 
third parties than there is liability for discipline or 
penalties to the IRS. Although we live in an age of 
increased IRS scrutiny, we also need to fear scrutiny 
from clients, and even from non-clients, who receive 
our opinions. 

From what sort of liability can a lawyer suffer by 
rendering an opinion? Does the liability run equally 
to all intended addressees? To unintended distribu-
tees? Perhaps most importantly, what can a lawyer 
do to minimize this liability?

Such questions must be tempered by concerns 
over how this fi ts into the lawyer’s ethical duties, 
and for non-lawyer tax professionals, to their similar 
obligations. A lawyer’s primary duty is to his client. 
Lawyer rules actually require a lawyer to cease-
lessly advocate for his client. The Model Code of 
Professional Responsibility admonishes lawyers to 
“represent a client zealously.”1 A professional who 
worries about his own liability either to his client or 
to others may fi nd that such worries interfere with 
the client’s interests. 

I must also add a word of clarifi cation about the 
class of tax advisors I intend to cover. I recognize 
that tax advisors may increasingly be accountants, 
not lawyers. Furthermore, tax advisors, both lawyers 
and accountants, often view themselves as part of a 
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single profession. Circular 230 does much to rein-
force that notion. 

Yet, my focus here will be on lawyers, on potential 
liability to clients and non-clients for malpractice, 
misrepresentation, etc. Accountants probably face 
the same or similar issues, but I stress that I have 
only analyzed the scope of legal malpractice li-
ability, which technically may be different from the 
liability accountants may face.2 Although lawyers 
and accountants may perhaps stand on equal footing 
when it comes to claims for negligent or intentional 
misrepresentation or fraud, I have not attempted to 
address an accountant’s liabilities as distinguished 
from a lawyer’s.

Finally, I recognize that I am providing more of an 
introduction than a complete expose. I merely scratch 
the surface of the liability an attorney may face for 
writing tax opinions. There appear to be relatively 
few cases pertaining to third-party liability for tax 
opinions, except for tax shelter cases. Moreover, 
many of the tax cases involving third-party liability 
have been decided on procedural grounds, such as 
the lapse of the statute of limitations, rather than 
on the facts of the case. However, in many of those 
cases the courts have addressed whether plaintiffs 
have suffi cient grounds to sue defendant law fi rms 
for writing tax opinions. 

Liabilities to Clients
I would fi rst like to dispense with cases that involve 
direct liability to clients, because they are reasonably 
straightforward. If Tom Tax Lawyer writes an opinion 
letter to Cassandra Client expressing the view that a 
tax deduction is more likely than not to be upheld, 
Tom may face direct liability to Cassandra if the 
deduction is denied. Whether liability will attach 
should be controlled by such factors as the accuracy 
with which the opinion describes the law and applies 
the facts to the law, the degree to which the opinion 
requires the client to contest the tax determination, 
and the extent to which the lawyer has clearly set out 
what he is guaranteeing and what he is not. 

All of us should be capable of dealing with the 
kinds of issues this presents. Sometimes the answers 
may be in shades of gray. For example, in Whitney 
v. Buttrick,3 the plaintiff client brought a legal mal-
practice action against his lawyer, claiming that the 
lawyer was substantially negligent in structuring a 
sales transaction that resulted in a large income tax 
liability to the client. The plaintiff alleged that his 

lawyer negligently misrepresented to him that the 
sale of his interest in a business could be tailored to 
avoid tax. 

However, as a result of the sale, the plaintiff in-
curred a signifi cant tax liability. At trial, the jury found 
the tax lawyer 75 percent negligent (and the plaintiff 
25 percent negligent). Thus, the plaintiff recovered the 
75 percent of the taxes paid from his lawyer. 

Liability to Non-Clients
Liability to non-clients deserves special attention. 
It’s hard enough to be loyal, honest and tireless with 
respect to one’s own clients without worrying about 
potential duties to (and liabilities from) third parties. 
Lawyers have strict confl ict of interest rules which 
control their actions, and it may seem hard to under-
take any duties to non-clients without risking some 
diluting of these confl ict standards. 

Given all these constraints, does a lawyer owe a 
duty to a non-client? To what extent are non-clients 
entitled to rely on opinion letters, whether written 
expressly for them, indirectly to the public at large, 
or not intended for them at all? 

We must begin with a bit of history. Historically, 
lawyers have not been held liable for their negligent 
misconduct in suits brought by non-clients. The 
stated rationale for what may sometimes appear to be 
lawyer protectionism is the lack of privity of contract 
between the lawyer and the non-client. That lack of 
privity prevents those not in contract with the attor-
ney from seeking damages in tort for the attorney’s 
conduct. Attorneys owe a duty of care only to their 
own clients. 

The privity of contract doctrine dates to the 19th 
century English case of Winterbottom v. Wright.4 
There, the Postmaster General contracted with the 
defendant to maintain mail coaches. The plaintiff, 
a postal employee who drove one of the coaches, 
suffered injuries when one of the coaches broke 
down. The plaintiff sued the defendant for breach-
ing its contract with the Postmaster General, arguing 
that the defendant’s failure to maintain the coach as 
required by contract caused the accident. The court 
refused to allow a negligence action based on the 
duty contained in the contract, because that duty was 
owed solely to the Postmaster General.

Several decades later, the U.S. Supreme Court in 
Savings Bank v Ward5 expressly adopted the Eng-
lish privity of contract doctrine. There, a bank lent 
money for the purchase of real estate in reliance on 
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a title report prepared by the defendant attorney. 
The defendant certifi ed title even though the land 
had previously been sold. Since the defendant was 
not in privity of contract with the plaintiff, the court 
found no liability.

Over the course of the fi rst half of the twentieth 
century, the privity of contract doctrine reigned 
supreme. Courts and business people liked it; it 
was predictable and effi cient. Over time, however, 
courts chipped away at the privity doctrine.6 One of 
the seminal cases, Glanzer v. Shepard,7 involved a 
bean counter—yes, an actual bean counter, not an 
accountant—though perhaps both are faced with 
similar issues regarding professional liability to non-
clients. In this case, a bean seller employed a public 
weigher (a.k.a. bean counter) to certify the weight of 
the beans he sold. The buyer sued the public weigher 
claiming negligence in being overcharged for beans. 
The court found that the law imposed a duty of care 
on the public weigher, despite the lack of privity 
of contract with the buyer. The court considered 
the “public” nature of the weigher, and noted that 
since the weigher provided a certifi cate directly to 
the buyer, the bean counter was aware of the risk of 
misperformance.8 Other non-client liability theories 
include the following: 

Balancing of Factors9

Third-Party Benefi ciary Theory
Negligence Theory
Misrepresentation Theory

As the above discussion suggests, there are several 
legal theories that may give a non-client a cause of 
action against an attorney rendering legal advice. 
Most states have fashioned their own versions of 
these rules, frequently intertwining various theories.10 
At least one state has even codifi ed attorney liability 
to a non-client.11 Commentators have attempted to 
establish a unifying theory, but courts have not yet 
embraced such a concept.12 

To make matters more confusing, states often have 
their own special rules for legal malpractice separate 
and apart from misrepresentation or negligence. 
Often, legal malpractice will be pleaded in the alter-
native to the theories described above. In contrast, 
some states, notably California, do not allow non-
clients to bring suit for “legal malpractice” at all, 
although suits in other guises are permitted. 

Within this Byzantine maze, attorneys must fi nd 
their own way when issuing legal opinions—or letters 
that might be taken as legal opinions, even though 
they fall short of the traditional defi nition. The liability 

considerations should be fi rst and foremost to clients, 
but non-clients cannot be safely ignored. 

Opinion Letter 
Liability Examples
The four examples of opinion letter liability below 
are based on actual cases. In each example, I do not 
focus on the particular legal theory applied by the 
court, given the similarities and degrees of overlap 
between each theory.

Example 1: The Sucker Punch
Greycas runs a farm a few hours away from the town 
where Larry, his lawyer and brother in-law, practices 
law. Greycas is seeking a loan from a bank, and asks 
Larry to write a letter to the bank upon which the 
loan is conditioned. In other words, the bank will 
not make the loan without this letter. 

Greycas tells Larry that there are no encumbrances 
or liens on his equipment. However, Greycas has 
fallen on hard times, and has already pledged his 
farm equipment to Savings & Loan. Regardless, Larry 
provides Greycas with a letter stating that Larry has 
conducted a U.C.C., tax and judgment search, and 
that the equipment is free and clear of all liens and 
encumbrances. In fact, Larry has made no effort to 
verify Greycas’ statements. Furthermore, the bank is 
unaware of Larry’s relationship with Greycas. 

Upon receiving the letter, the bank provides the loan 
to Greycas. Shortly thereafter, Greycas seeks bank-
ruptcy protection, and the bank commences an action 
against Larry to recover on the portion of the loan not 
yet satisfi ed. Of course, the bank was not in privity of 
contract with Larry.13 Nevertheless, it is hard to imagine 
that Larry would not be held liable for something based 
on his arguably intentional, certainly reckless, and at 
the very least, corner-cutting behavior. 

In Greycas,14 a case decided under Illinois law, the 
court fi rst pondered why the bank did not bring an 
action for fraud or another intentional tort, specu-
lating that perhaps an insurance recovery might be 
predicated upon a lesser offense. Instead, Greycas 
involved a negligent misrepresentation action. The 
court pointed out the similarities between the Illinois 
law governing suits for negligent misrepresentation 
and those for legal malpractice based on a false 
misrepresentation. In fact, the court said it had 
“great diffi culty in holding them apart.”15 The court 
even noted that the defendant had also confused 
the two theories.
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Notwithstanding confusion over the theories, the 
court brought swift justice. Although a lawyer has no 
general duty of care toward his client’s adversary, the 
court noted that this maxim is only the general rule. 
To provide a remedy for a non-client, the non-client 
must prove that the primary purpose and intent of 
the attorney client relationship itself was to benefi t 
or infl uence a third party.

Here, the attorney wrote the letter for the sole pur-
pose of attempting to infl uence the bank. The court 
found that the attorney had a duty to use due care 
to see that the information was correct. The attorney 
breached that duty by stating that he had performed 
a search when he had not done so.

Example 2: The Close Call
Green, the owner of 100 percent of Triad Corporation, 
sold all of his shares to Stern for cash and a note. Lorri 
is the lawyer representing Stern. Stern pledged the 
newly purchased shares and all of Triad’s assets to 
secure the note. The purchase agreement, drafted by 
Green’s attorney, required Lorri to deliver an opinion 
letter at closing “in form and substance reasonably 
satisfactory” to Green. Lorri’s opinion letter affi rmed 
Stern’s authority to enter the agreement, recited the 
agreement’s due execution, and stated that Lorri has 
no reason to believe that any representation or war-
ranty of her client was not true.

Stern later defaulted on the notes and fi led for bank-
ruptcy. In fact, Stern had negotiated for a line of credit 
with Allegheny Credit Corp. to fi nance the purchase, 
and had granted Allegheny a fi rst security interest 
prior to granting the security interest to Green. 

Green brings suit against Lorri, alleging that she 
had a duty to exercise a reasonable degree of care 
and skill in her investigation of the matters contained 
within her letter, and in making the assertions and 
representations contained therein. Green alleges that 
Lorri was negligent in failing to perform a proper in-
vestigation of her client’s credit, legal and fi nancial 
history. If she had, she would have known that the 
representations in her opinion letter were untrue or 
misleading. Green does not allege that the opinion 
letter contained any negligent misrepresentation, 
nor that Stern made any misrepresentation. Interest-
ingly, the purchase agreement, which contained the 
representations and warranties, was not included in 
the complaint.16 

The court reviewed the nature of the duty owed by 
an attorney to a non-client, and how it interacts with 
the duty owed to her client. Deciding the case under 

Illinois law, the court noted that an attorney’s duty 
owed to her client is paramount. Yet, a duty can arise to 
a non-client in a particular transaction or relationship 
if the client intended that its primary or direct purpose 
was to benefi t the non-client. This rule limits the scope 
of duty owed by an attorney to non-clients.17 

The court found that the primary purpose of the 
relationship between the defendant and her client, 
Stern, was to benefi t Stern, not to benefi t the plaintiff. 
However, upon issuing the opinion letter to infl uence 
the plaintiff’s decision to enter the sale, the defen-
dant assumed a duty of care towards the plaintiff 
with respect to the accuracy of the letter. The duty 
existed because the defendant’s actions (of issuing the 
opinion letter for the benefi t of the plaintiff) would 
foreseeably affect the plaintiff.

The real issue was the scope of that duty. Although 
the plaintiff alleged that this scope included a duty to 
investigate Stern’s fi nancial background to determine 
his credit-worthiness, the court held that the defen-
dant’s only duty of care was to the matters requested 
in the agreement and expressed in the opinion. The 
court suggested that to fi nd that the duty went beyond 
the scope of what was required in the opinion letter 
could confl ict with the attorney’s duty of undivided 
loyalty and confi dentiality to her client.18 

The court thus recognized the inherent tension 
between the attorney’s duty to the client and to oth-
ers. The record did not indicate that the plaintiff (or 
Stern for that matter) had requested the defendant to 
investigate Stern’s background. Likewise, the opinion 
letter did not opine on Stern’s credit-worthiness. The 
court concluded that the defendant did not have a 
duty to investigate.

Since it was the defendant’s client which asked 
for the opinion letter in this case, there was a lesser 
concern with the possibility that an acknowledgment 
of a duty of care to the plaintiff would engender a 
confl ict with the interests of the client.19 If a non-client 
had asked for an opinion letter, a strong argument 
might exist for a duty of care to the non-client, thus 
creating a confl ict.20 

This case shows that attorneys may be able to 
limit the scope of the duty owed to non-clients. At-
torneys can speculate why the purchase agreement 
was not included in the complaint (e.g., perhaps 
the agreement was silent regarding the credit-
worthiness of the buyer). Even so, attorneys need 
to be careful, not only in what their own opinion 
letters say, but also in any references their opinions 
make to other agreements.

CCH Draft



TAXES—THE TAX MAGAZINE 65

January 2008

Example 3: The Investment Shuffl e
Red is thinking about loaning money to the Burbank 
general partnership. Al Attorney represents Booker, a 
partner in the Burbank general partnership. Booker 
retains Al to write an opinion to facilitate the deal. 
Al writes an opinion letter for Booker, knowing that 
Booker will show the letter to Red, and that the letter 
will be used to induce Red to make a loan to Burbank. 
Indeed, the opinion letter itself provides that it will be 
shown to Red to induce him to make the loan.

The opinion letter provides that Burbank is a gen-
eral partnership, consisting of 14 individual general 
partners. In fact, Al knows that there is an issue as 
to the legal nature of Burbank, as he is aware that 
the general partnership may have been recently dis-
solved. Al also knows that the 14 individual owners 
do not agree as to Burbank’s legal entity type, and that 
some owners genuinely believe that their liability to 
Burbank is limited. However, Al fails to include this 
information in his opinion letter.

Red loans money to Burbank in reliance on Al’s let-
ter, and the loan goes bad. Plaintiffs allege that Al had 
a duty to disclose not only the legal status of Burbank, 
but also information regarding doubt as to that legal 
nature and the beliefs of its members. In other words, 
plaintiffs allege that the failure to disclose such infor-
mation made the opinion letter misleading.21 

In a case decided under California law, the court 
allowed a negligent representation cause of action. 
Although the court pointed to the California Civil 
Code to determine the elements of the cause of ac-
tion, it looked to the multi-factor test to determine 
whether a duty existed.22 The court noted that the 
defendant undertook to assist in securing the loan 
on behalf of his client.23 Indeed, the opinion letter 
was rendered for the purpose of infl uencing plaintiff’s 
conduct, and the result was “clearly foreseeable.”24

Thus, the court had no diffi culty in fi nding that 
the “issuance of a legal opinion intended to secure 
a benefi t for the client must be issued with due 
care, or attorneys who do not act carefully will have 
breached a duty owed to those they attempted or 
expected to infl uence on behalf of their clients.”25 
The crux of the decision was whether the defendant 
breached his duty of care by omitting certain infor-
mation from the opinion letter. The opinion letter 
stated that Burbank was a general partnership, when 
several facts known to the attorney may have cast 
doubt upon that characterization.

The court held that the lawyer had a duty to 
disclose this doubt, since it might have been a de-

terminative factor for the plaintiff to make the loan.26 
The court noted:

Half the truth is often as misleading as outright 
falsehood. Where a defendant makes false state-
ments, honestly believing them to be true, but 
without reasonable grounds for such belief, he 
may be liable for negligent misrepresentation.27

Thus, the court acknowledged that an omission of 
a material fact from an opinion letter could create 
attorney liability.

Example 4: Slip of the Tongue
B.L.M., a partnership formed to develop land, ap-
proached the city of Rialto in hopes of constructing 
a building. The draft agreement prepared by B.L.M.’s 
counsel called for Rialto to issue public fi nancing 
to construct the project, and consequently would 
require public bidding and the payment of the pre-
vailing wage. Since this would have made the project 
economically unfeasible to B.L.M., B.L.M. suggested 
certain material changes to the project. 

B.L.M proposed to construct the building itself, 
and for Rialto to later purchase it. Rialto accepted 
B.L.M.’s proposal. Rialto appointed a fi nancial advi-
sor and a legal advisor, Sabo & Deitsch (“Sabo”) to 
represent it.

B.L.M.’s complaint alleges that Sabo told him that 
public bidding and payment of the prevailing wage 
were not required on a project fi nanced in this new 
manner. When B.L.M. later learned that the payment 
of the prevailing wage was in fact required, it stopped 
work on the project and brought suit against Sabo. 
The complaint only alleges that Sabo gave a false 
oral opinion.28 

In a case brought under California law, the plaintiff 
brought several causes of action again the law fi rm, 
Sabo. The fi rst cause of action was professional mal-
practice, the elements of which, under California 
law, are similar to pure negligence. The court held 
that B.L.M. could not recover on this cause of action 
due to Bily v. Arthur Young & Co.,29 which held that 
under California law, non-clients may not recover on 
a pure negligence theory.

Furthermore, the court held that B.L.M. could also 
not recover under a third-party benefi ciary theory, 
since Sabo’s opinion was not intended to benefi t 
B.L.M. B.L.M. claimed it was a third-party benefi ciary 
since it was mentioned in a resolution passed by the 
Rialto city council which appointed the defendant 
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as legal counsel. The court held, however, that this 
alone was not suffi cient to render B.L.M. a third-party 
benefi ciary. Instead, a third party benefi ciary must 
show that it was the intention of the client, the party 
in privity, to create a duty, and that the “imposition of 
the duty carries out the prime purpose of the contract 
for services.”30 

More interesting was B.L.M.’s negligent misrepre-
sentation claim. Under this cause of action, B.L.M. 
needed to show that the defendant intended to infl u-
ence B.L.M., and that B.L.M. justifi ably relied upon 
the communication. The court noted that the intent 
element created an “objective standard” under which 
the specifi c circumstances had to be examined to 
determine whether the defendant had “undertaken 
to inform and guide the third party with respect to 
an identifi ed transaction or type of transaction.” The 
court concluded that B.L.M. was unable to establish 
that the defendant intended to infl uence B.L.M. in 
its discussions, since the plaintiff did not allege this 
in its complaint.

Even if B.L.M. would have been able to prove 
the element of intent, it still would not have been 
successful, since it was not able to show justifi able 
reliance. B.L.M. alleged that it relied upon the oral 
opinion of opposing counsel that the payment of the 
prevailing wage was not required. However, B.L.M. 
was represented by its own counsel, and its counsel 
had, at least once before, provided a legal opinion 
directly contrary to the advice B.L.M. was claiming 
to have relied upon.

Plus, an attorney’s duty is to protect his client in 
every possible way. It would be a breach of this 
duty for an attorney to assume a position adverse 
or antagonistic to his client. (There’s the old tension 
again.) The court noted that it would be anomalous 
to allow a person who has an interest adverse to an 
attorney’s client to rely on the legal opinion of the 
attorney without some sort of justifi cation.

Although this lawyer avoided liability, the dissent-
ing opinion made an ominous comment: these parties 
may not have been adverse parties. Indeed, the two 
came together to construct a building, and one party 
was even a governmental entity. The majority opinion 
rebutted this contention, noting that since the parties 
were negotiating at arm’s length, they were in fact 
adverse parties.

Consequently, the defendant owed a duty of loyalty 
to the city. The court found that the plaintiff did not 
have suffi cient justifi cation to rely on the defendant’s 
opinion. Still, the dissent’s suggestion that there are 

different standards where there are different degrees 
of adversity makes sense, though this may be diffi cult 
to administer.

Tax Opinion Letters
All of this talk of liability and reliance to third parties 
brings us (fi nally) to tax. Tax opinion letters arguably 
come in two primary fl avors. In one, a promoter 
incorporates a tax opinion letter into a prospectus, 
which is disseminated to potential investors. Non-
clients use this offering material to decide whether to 
invest in the particular transaction. Examples include 
sales of securities (stocks or bonds) and real estate. I 
don’t fi nd this fi rst category of letter terribly frighten-
ing, perhaps because issues of liability to third parties 
are predictable (if not downright expected) with this 
fi rst category of communication.

The second category is a residual catch-all basket 
that includes all other opinion letters not included 
in the fi rst. Again, I use a fairly loose defi nition of 
“opinion” here, since many of these letters may look 
nothing like a formal opinion letter. Examples might 
include the following:

A letter opining (or advocating) whether a de-
fendant should issue a Form 1099 to a plaintiff 
resulting from a lawsuit settlement, or whether a 
plaintiff should include his contingent attorneys’ 
fees in income
Corporate counsel’s letter to non-client share-
holders regarding the likely tax effects of a 
corporate distribution
Counsel for a domestic trust’s letter to a foreign 
non-client benefi ciary of the trust regarding the 
U.S. income tax effects of a distribution
Corporate counsel’s letter to employee plan partic-
ipants regarding the effects of a stock option plan, 
the availability of a Code Sec. 83(b) election

There is understandable liability to clients to whom 
one writes such opinions. That liability will depend 
on whether the letter is accurate, and precisely what 
it guarantees. For example, in Wright v. Compton, 
Prewett, Thomas & Hickey,31 a law fi rm represented 
to a client that a spin-off should by tax-free. Later, 
the corporation and its shareholders collectively fi led 
a malpractice action against the law fi rm and an at-
torney of the fi rm after they had to pay tax. The tax 
attorney prepared a letter to the corporation stating 
that it could reorganize its business tax-free pursuant 
to Code Sec. 355.32 The attorney also prepared various 
documents to effectuate the reorganization. 
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Later, when the IRS audited the corporation, it de-
termined that the plaintiffs were required to pay tax 
and interest.33 The IRS ruled that the reorganization 
did not qualify as a tax-free reorganization and was 
taxable.34 Although the trial court granted summary 
judgment to the defendant based on the lapse of the 
statute of limitations, the Arkansas Supreme Court 
reversed and remanded the case for trial, as there was 
a genuine issue of fact related to the timing of the 
reorganization.35 The case stands for the proposition 
that a lawyer who provides negligent tax advice may 
be liable to his client, and perhaps to others.

Yet, the potential liability to third parties is not so 
obvious. This second category of communications 
encompasses a huge universe of correspondence, and 
for that reason, the liability possibilities to non-clients 
are troubling. Although some of the examples noted 
above may appear to involve a type of derivative li-
ability or duty (for example, where corporate counsel 
makes statements to shareholders or employees about 
the tax effects of a distribution or a stock option plan), 
many do not. 

Type 1 Opinion Letters: 
Tax Shelters
Cases generated by the fi rst type of tax opinion letter 
often consist of the following generic fact pattern. A 
taxpayer reviews an investment prospectus which 
contains an attorney’s tax opinion letter. The tax-
payer may or may not have an independent attorney 
review the prospectus. The taxpayer invests in the 
transaction, which typically generates a loss. The 
loss is deducted on the taxpayer’s return, but the IRS 
subsequently disallows the deduction. 

The taxpayer then becomes a plaintiff, suing the 
attorney who wrote the tax opinion. The taxpayer 
frequently also sues the promoter and others in-
volved in the transaction. This situation often invokes 
securities law. When invoked, attorney liability may 
not be predicated merely upon state tort law. Many 
aspects of the liability attaching under federal securi-
ties law appear to parallel the elements and rationale 
of state tort law.36

The Eisenberg Case
The case of Eisenberg v. Gagnon37 well illustrates the 
tax shelter fact pattern. Martin Eisenberg and Arthur 
Nissen purchased interests in a limited partnership 
whose only asset was land containing coal. They 
argued that defendants orchestrated a scheme to sell 

securities in worthless coal rights as tax shelters, while 
concealing that they would take the lion’s share of 
the proceeds. Defendant Wasserstrom wrote a tax 
opinion which was included in the offering memo-
randa distributed to the plaintiffs. 

The tax opinion said that the IRS would allow the 
deduction of large advanced royalty payments by 
non-recourse notes. Plaintiffs alleged that the tax 
opinion contained fraudulent fi nancial projections, 
and that no reasonable basis existed for this position. 
Rule 10b-5 of the 1934 Securities and Exchange Act 
prohibits misrepresentations and misleading omis-
sions in connection with the sale of securities, and 
fraudulent fi nancial projections are actionable under 
this rule. When an attorney who has greater access 
to information or a special relationship to investors 
makes a representation in an opinion letter, the at-
torney has an obligation to disclose data indicating 
that the opinion or forecast may be doubtful. Indeed, 
the court in Eisenberg noted that:

[W]hen the opinion or forecast is based on un-
derlying materials which on their face or under 
the circumstances suggest that they cannot be 
relied on without further inquiry, then the failure 
to investigate may support an inference that when 
[the defendant] expressed the opinion it had no 
genuine belief that it had the information on 
which it could predicate that opinion.38 

At trial, the jury found for the defendants on the 
10b-5 claim. On appeal, plaintiffs challenged the 
jury instructions because the trial court refused to 
instruct the jury regarding projections and forecasts. 
Since plaintiffs presented suffi cient evidence, the 
court vacated the judgment. At the new trial, the 
court noted that the jury must determine whether 
the circumstances generated a duty for the defendant 
to investigate.

Plaintiff also brought a state law negligent misrep-
resentation claim. Under Pennsylvania law, which is 
based on the Restatement of Torts Section 522, the 
plaintiff had to prove justifi able reliance. Although 
the jury found for the plaintiff, the court found in fa-
vor of defendants (granting j.n.o.v.), noting that there 
was insuffi cient evidence to support the plaintiff’s 
reliance. The appellate court reversed, reinstating 
the jury verdict.

The appeals court found the plaintiff’s reliance to be 
justifi ed despite some sketchy facts. Indeed, Plaintiff 
Nissen testifi ed that he “spent an hour or two” reading 
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the offering documentation and invested in reliance 
of those documents. Plaintiff Eisenberg testifi ed that 
he had read half of the offering memoranda and 
skimmed the other half. According to the court, this 
was suffi cient evidence to present the question to 
the jury. “Plaintiffs need not prove that they read the 
materials in their entirety, or that the recommenda-
tion of an agent or advisor did not play a part in their 
investment decision.”39 

The Eisenberg court thus sets quite a low bar for 
what is considered justifi able reliance. Indeed, the 
court noted that one can justifi ably rely without even 
reading the entire document, or by just spending an 
“hour or two” with the materials. Perhaps this suggests 
that tax opinions should be full of disclaimers and easy 
to read language rather than technical jargon. 

Emulating Eisenberg, the court in Turtur v. Roth-
schild Registry International40 held that it is not 
enough for a plaintiff taxpayer to rely on offering 
documents without actually reading the tax opinion. 
The court affi rmed the district court’s grant of sum-
mary judgment for the defendant law fi rm because 
there was no evidence that the plaintiff taxpayer re-
lied on the opinion in making his decision to invest 
in a transaction. 

Turtur, the plaintiff taxpayer, learned of tax-ad-
vantaged limited partnerships that leased computer 
equipment. Rothschild Registry International (“Roth-
schild”) was the architect behind the limited 
partnerships. Turtur learned that the IRS had ques-
tioned various Rothschild equipment leasing limited 
partnerships, and in some cases, disallowed related 
tax deductions. Even with such knowledge, Turtur 
received and reviewed a private placement memo-
randum and tax opinion related to the various limited 
partnership units (“LPI”). The tax opinion was pre-
pared by the New Jersey law fi rm of Stein, Bliablias, 
McGuire, Pantages & Gigl (the “Stein fi rm”).

When Turtur sought to invest in LPI, a representative 
at Rothschild stated that LPI was fully subscribed, but 
that another partnership, LPII, would soon be avail-
able. Turtur relied on representations from Rothschild 
that the substance of the offering documents and tax 
opinion in LPII would be identical to those presented 
in LPI. Based upon those representations, Turtur 
invested in LPII before reading or receiving the LPII 
private placement memorandum. 

The offering documents and the tax opinion 
in respect to LPII were identical to the offering 
documents and tax opinion in LPI. The Stein fi rm 
prepared the tax opinion for LPII, and Turtur claimed 

that the Stein fi rm also helped author the LPII pri-
vate placement memorandum. The memorandum 
included a disclaimer, stating that prospective 
investors should only rely upon representations 
contained in the LPII documents. 

As it turned out, the IRS disallowed various deduc-
tions and losses Turtur had claimed on the basis of his 
investment in LPII. Turtur fi led a complaint alleging 
common law fraud, violation of the Texas Securities 
Act, and violation of the Texas Consumer Protection 
Act. Turtur named a large number of defendants, 
including Rothschild, the Stein fi rm, LPII and other 
defendants. Over time, all of the claims against all 
of the defendants except for the Stein law fi rm were 
dismissed from the action. Once the Stein fi rm was 
left as the sole defendant, the court transferred the 
common law fraud claim to the United States District 
Court for the Southern District of New York.41 

In August 1993, the fraud claim was dismissed on 
summary judgment. The district court found that Tur-
tur failed to establish (as required by New York law 
in a claim for common law fraud) Turtur’s “actual, 
direct reliance upon the alleged misrepresentations” 
made in connection with LPII.42 The fatal fl aw in Tur-
tur’s claim, according to the district court, was that 
Turtur never actually saw, much less relied on, the 
supposed misrepresentations that appeared in the 
LPII offering materials. 

On appeal, Turtur contended that a claim for fraud 
may lie even when a plaintiff does not directly rely 
on a fraudulent representation made by the defen-
dant, if (1) the plaintiff received the information from 
someone who had received it from the Stein fi rm, 
and (2) the Stein fi rm intended the misrepresenta-
tions to be conveyed to him.43 The court found that 
the Rothschild representative who stated that the LPII 
documents were the same as the LPI documents was 
acting for Rothschild, not for the Stein fi rm. And, 
while Stein (being the drafter) was presumed to have 
known of the documents’ similarity, the court stated 
that the plaintiffs provided no evidence that the 
Stein fi rm ever authorized, encouraged or expected 
anyone to tell investors that they could rely on the 
private placement memorandum and tax opinion 
from one venture as a suffi cient basis for investing in 
another venture to which the earlier documents did 
not expressly refer. 

Moreover, in granting the motion for summary 
judgment, the court stated that Turtur failed to 
show that the memorandum and the tax opin-
ion even existed at the time Turtur spoke to the 
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Rothschild representative about LPII. In affirming 
the district court’s grant of summary judgment 
based upon a lack of reliance, the court stated 
that the Stein firm’s position was strengthened 
by the disclaimer found in the LPII private place-
ment memorandum.44 The court found that the 
disclaimer refuted any inference that the Stein 
firm intended or should have expected Rothschild 
representatives or others to utilize the legal papers 
drafted for one partnership as the basis for an in-
vestor to enter into another. 

While the Eisenberg court45 found that a plaintiff 
who spends a couple of hours reading through 
documents can justifi ably rely on such docu-
ments, the court in Turtur found that a plaintiff 
must actually see and read the documents 
pertaining to a particular investment strategy to 
bring an action against an individual who issues 
an opinion.46 

The Kline Case
First Western Government Securities (“First 
Western”) engaged in sophisticated financial 
transactions. Ernest Kline purchased various for-
ward contracts packaged by First Western.47 Arvey, 
Hodes, Costello & Burman (“Arvey”) issued three 
opinion letters over a two year period concerning 
the tax consequences of these investments. All three 
opinion letters written by Arvey were addressed 
to First Western. According to the court, certain 
themes were present in each letter:

Each was intended for First Western’s personal 
use only and was not intended to be, and should 
not be, relied upon by persons other than First 
Western.
Each was based on facts as described by First 
Western. The results provided within the letter 
may be changed by facts unique to individual 
customer’s accounts.
The transaction’s validity hinged on whether it 
was entered into with a reasonable expectation 
of generating a profi t.

Despite each letter’s statement that it was for the 
exclusive use of First Western, Arvey was aware that 
First Western was providing the opinion to potential 
investors. In fact, one investor’s counsel went so far as 
to write a letter to Arvey noting that First Western had 
provided the tax opinion letter with its brochures.

Kline sued under Section 10(b) of the 1934 Securi-
ties and Exchange Act, alleging that he relied upon 
these letters, and that they contained both affi rma-

tive misrepresentations and material omissions. 
The misrepresentations concerned the operations 
of the trading program (i.e.. delivery of securities, 
price movements, and margin deposits), and state-
ments that the program could support a reasonable 
expectation of gain (actually, it was designed to 
obtain tax losses). 

Arvey (the law fi rm) moved for summary judgment 
on the misrepresentation claim, arguing that it could 
not be liable for an opinion which was explicitly 
based on an assumed set of facts represented to it 
by its client. It also argued that it had not conducted 
any independent investigation into whether the facts 
from its client were accurate. The court did not 
concur, noting that an opinion is deemed untrue for 
federal securities law purposes if “it is issued without 
reasonable genuine belief or it has no basis.”48 

Arvey argued that the opinion letter contained dis-
claimers, and that it was based solely on facts provided 
by the client.49 The court, however, noted that:

when a law fi rm knows or has good reason to 
know that the factual description of a transaction 
provided by another is materially different from the 
actual transaction, it cannot escape liability simply 
by including in an opinion letter a statement that 
its opinion is based on provided facts.50

Arvey next argued that plaintiff’s reliance on the 
opinion letter was unreasonable. The court articulated 
a variety of factors to determine the reasonableness 
of plaintiff’s reliance, including: (1) the existence of 
a fi duciary relationship; (2) plaintiff’s opportunity to 
detect fraud; (3) the sophistication of the plaintiffs; 
(4) the existence of a long-standing business or 
personal relationship; and (5) access to the relevant 
information.51 While Arvey argued that plaintiffs 
were sophisticated investors, they were not so so-
phisticated that they should have recognized that 
the descriptions of the transactions in the “opinion 
letters bore little relation to reality.” Indeed, the court 
noted that:

[a] potential First Western investor, armed with 
Arvey opinion letters and the information about 
his own account that Arvey stressed might be 
important, could have obtained a tax opinion 
from his attorney that would have been wrong 
simply because of the misleading way in which 
the program allegedly was described in the 
opinion letter.52
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Mere reliance on Arvey’s legal conclusions, without 
more, would have been unreasonable. Yet, it may 
have been reasonable for plaintiffs to rely on the 
factual descriptions of the trading program. Balancing 
all of the factors, the court found plaintiff’s reliance 
to be reasonable.

A vigorous dissent argued that the reliance was not 
reasonable since the letters:

were addressed to someone besides the taxpayer;
were, by their terms, only intended for use by 
someone else;
by their terms could not be shown to the investor;
were predicated on facts not supplied by the 
author of the letter;
warned that the IRS likely would challenge the 
claim for favorable treatment, as it had in similar 
situations;
explained the basis for challenge;
stated that the courts might take a strong stance 
contrary to the opinion; and
fl atly announced that it was “impossible” for the 
author of the letter “to express an opinion as to 
the deductibility of any particular loss incurred 
by” an investor.

Unfortunately for Arvey, the majority of the court 
was not persuaded by this litany of points.

Historical Explanation?
Arvey’s disclaimers were not suffi cient to prevent 
liability. However, it seems likely that some of the 
court’s reasoning lies in the considerable history 
between Arvey and Samuels, the founder of First 
Western. Sidney Samuels founded First Western 
in 1978. Prior to that, he was a general partner in 
Price & Company (“Price”). The Plaintiff alleged that 
First Western’s trading program were substantially 
similar to Price, and indeed modeled on it. Arvey 
assisted in Price’s formation, its offering material, 
and represented it in connection with IRS civil and 
criminal investigations. 

The Plaintiff alleged that Arvey made no refer-
ence to prior IRS investigations of Price or Samuel’s 
connection to Price. Interestingly, an IRS investiga-
tion ultimately led to a fi nding that Price’s trading 
programs were sham transactions.53 Furthermore, 
the IRS, the SEC, and the Minnesota Department 
of Commence had begun investigations of First 
Western and its customers by the time Arvey is-
sued its final opinion letter. The final opinion 
letter, however, only mentioned the audit of First 
Western’s customers.

Regarding the omissions claim, the plaintiff alleged 
that the tax opinion was misleading. After all, Arvey 
failed to include in its opinion letter information that, 
if included, would have undermined its conclusions. 
Finding for the plaintiff, the court found a limited duty 
to investigate and disclose, when, by the drafter’s omis-
sion, a public opinion could mislead third parties. 

Interestingly, the court considered this opinion pub-
lic, even though it was addressed to First Western. Even 
more notably, by its own language, it was not to be 
shown to anyone else, yet it was disseminated to third 
parties. In fact, the court specifi ed that when a profes-
sional undertakes an affi rmative act to communicate, 
there is a general duty to speak truthfully. This includes 
a duty not to omit (sometimes referred to as a duty to 
disclose) qualifying information, the absence of which 
would render the communication misleading. 

There is one more teaching from Kline. Arvey moved 
for summary judgment, arguing that it could not be 
liable for its tax opinion because it relied upon the set 
of facts represented by the client.54 Moreover, Arvey 
argued that it failed to conduct an independent in-
vestigation into whether the facts from its client were 
accurate, and thus could not be liable for its tax opinion. 
The parties in Kline argued before the court on January 
25, 1993 and the court fi led their decision on May 2, 
1994. However, had the new rules of Circular 230 been 
in effect at that time, Arvey’s arguments would provide 
little help in attempting to avoid liability. 

Arvey’s tax opinion, undoubtedly a “covered 
opinion,”55 was relied upon as the basis for the plain-
tiff’s tax position. As a covered opinion, Arvey would 
be required to perform reasonable due diligence of 
all the relevant facts to arrive at a legal conclusion. 
In fact, under the ambit of Circular 230, Arvey would 
be required to: use reasonable efforts to identify and 
ascertain all relevant facts; base the opinion on rea-
sonable factual assumptions; rely only on reasonable 
factual representations, statements or fi ndings of the 
taxpayer; relate applicable law to the relevant facts; 
base the opinion on reasonable legal assumptions, 
representations or conclusions; contain internally 
consistent legal analyses or conclusions; consider 
all signifi cant federal tax issues (unless limited in 
scope); provide a conclusion as to the likelihood that 
the taxpayer will prevail on the merits with respect to 
each signifi cant Federal tax issue considered in the 
opinion; and provide an overall conclusion as to the 
likelihood that the Federal tax treatment of the trans-
action or matter that is subject of the opinion is proper 
treatment and the reasons for that conclusion.56 
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Had the new Circular 230 rules been in effect at 
the time, even the vigorous dissent in Kline might 
have found that the plaintiffs justifi ably relied upon 
Arvey’s opinion. 

Type 2 Letters: 
Miscellaneous Correspondence
The above cases illustrate attorney liability arising 
from an opinion (or perhaps a communication less 
than an opinion) provided to a non-client. This begs 
the question of what exactly constitutes an opin-
ion. While we usually think of an opinion as being 
written, even a verbal opinion may be actionable.57 
Although there do not appear to be many authorities 
of this type, the fact patterns where these issues can 
arise are legion.

For example, take the situation where Lenny 
Lawyer represents a victorious client during the 
settlement of litigation. For Lenny’s representation, 
the court has ordered attorney fees paid directly to 
Lenny as the attorney. The opposing party is prepar-
ing to present an award of $100 to Lenny’s client, 
plus $80 of attorney fees to Lenny. The defendant 
asks Lenny and his client how he would like to 
receive the payments. 

Lenny drafts a letter to the defense counsel (copy-
ing the defendant), explaining that the defendant 
should cut separate checks, and issue separate Forms 
1099. Lenny does so at his client’s request and for 
his benefi t. Is Lenny’s letter an opinion, and can the 
non-client bring an action on it? 

Although I fi nd no authority directly on point, I 
suppose this letter could be considered an opinion. 
Regardless of whether it is labeled as an opinion, it 
would appear that a letter of this sort could be action-
able under several legal theories. Tax practitioners 
should be mindful of these risks when providing any 
sort of communications to non-clients.

Let’s take another example. Lucy Lawyer’s cli-
ent asks her to write a letter to a bank in order to 
persuade the bank to make a loan to her client. 
The letter may discuss Lucy’s relationship with her 
client, or it may discuss the client’s fi nancial mat-
ters, known or unknown to the bank. The details 
recited in the letter aside, the question is whether 
this could be considered an opinion letter, and 
whether it could create liability for the attorney. The 
nomenclature of the letter is debatable, but it is not 
hard to imagine the letter meeting the requirements 
of a negligent misrepresentation.

Updating Liability?
What happens where future events intervene and 
may infl uence (or even contradict) the advice in a 
tax opinion? Tax opinion letters generally expressly 
negate the duty of the author to update the letter for 
future events. Particularly where there is an express 
statement of this sort, common sense should pre-
clude fi nding liability for an alleged failure to update 
that opinion letter. Interestingly, perhaps in an effort 
to be helpful, an attorney may affi rmatively offer to 
update an opinion letter (which by its language is 
not to be updated). Here, a failure to act may clearly 
create liability.

For example, in Lama Holdings,58 the plaintiffs were 
foreign investors who hired Shearman & Sterling to 
facilitate an investment in Smith Barney. Included 
in this facilitation was tax advice for dividends and 
for a potential later sale of the stock. (For those of us 
old enough to remember pre-1986 tax law, this was 
essentially a General Utilities strategy!) 

The Plaintiffs alleged that in August or September 
of 1986, they made a specifi c inquiry to Shearman 
& Sterling regarding the possible effects of a tax bill 
pending in Congress. They alleged that a Shearman & 
Sterling partner replied that “there were no signifi cant 
tax changes enacted as of that time, but that the fi rm 
would inform plaintiffs if any signifi cant amendments 
to the U.S. tax laws were enacted.”59 

After the enactment of the 1986 tax legislation, 
plaintiffs sold their stock without consulting Shear-
man & Sterling, and suffered a $33 million tax. 
Plaintiffs brought suit, and Sherman & Sterling moved 
to dismiss, claiming that the facts were insuffi cient 
to state a claim. The court disagreed, noting that 
“[i]n attorney-client agreements there may be li-
ability when there is a promise to perform and no 
subsequent performance, or when the attorney has 
explicitly undertaken to discharge a specifi c task and 
then failed to do so.”60 Ultimately, it appears that the 
parties settled, so we may never know how a jury 
would have decided the case.

Back to Shelters
It is hard to discuss even this second catch-all type 
of communication to non-clients without again 
reverting to tax shelters. Tax shelter letters may fall 
into the offering circular discussion above (that I 
label as Type 1 liability), but they may also fall into 
my second or catch-all category. A typical shelter 
invites investors to invest by providing a prospectus 
that contains a tax opinion (or memo) written by 

CCH Draft



72

Liability for Tax Opinions: What’s an Opinion and Who Can Sue?

an attorney. What happens when a sophisticated 
businessman receives the prospectus, and then has 
his own personal attorney review it?

In Kline,61 the court believed that the tax opinion 
was so misleading that an attorney—let alone a tax 
attorney—may not have understood what was oc-
curring. Let’s suppose a particular tax opinion is not 
misleading, but is exceedingly complicated, per-
haps incomprehensible even to some tax attorneys. 
I suspect that is not uncommon. Go a step further 
and suppose that whether the transaction works to 
achieve its desired tax treatment is somewhat doubt-
ful, but the degree in doubt is disclosed. 

Suppose the non-client’s attorney reviews the pro-
spectus including the tax opinion, and provides his 
blessing. Based on this review and advice, the non-
client decides to invest. A few years down the road, 
the IRS disallows the deductions. 

Can the non-client claim to have relied upon the tax 
opinion letter in the prospectus, even though his own 
counsel has reviewed the transaction and blessed it? 
It seems arguable that the non-client has relied upon 
the advice of his own attorney. The answer may be 
affected if the non-client’s attorney contacted the au-
thor of the tax opinion to obtain clarifi cation. Perhaps 
that would import additional liability. 

The Kline court suggests that the plaintiff may justifi -
ably rely on the third party opinion even though his 
own attorney reviewed the transaction. Yet, compel-
ling arguments can be made for the opposite position, 
as voiced by the dissent in Kline. The courts would 
probably consider the appropriateness of reliance on 
particular facts to be highly factual. Underscoring 
all of this should be the principle that the author of 
the tax opinion may have access to information and 
a duty to disseminate it, but he is not a guarantor of 
the success of the transaction.

One may suggest infi nite variations in such fact pat-
terns. For example, should the situation change if the 
non-client’s attorney reviews the opinion and advises 
the non-client he is skeptical that the transaction is 
viable? Again, there may be a continuum of advice 
offered by the non-client’s own lawyer. The advice 
he offers may not be skepticism, but instead a fi rm 
view that the transaction lacks merit.

This latter fact pattern suggests an implicit assump-
tion of risk defense for the author of the opinion. After 
all, how could the non-client claim to have justifi -
ably relied on the tax opinion, if his own counsel 
has advised him that he should not rely upon it? I 
suspect that a deciding factor in this determination 

could revolve around attorney-client privilege. If the 
communications between the non-client and his at-
torney are privileged, a court might have diffi culty 
in determining the precise nature of the non-client’s 
reliance upon it. However, perhaps the plaintiff’s 
act of placing this advice in controversy, a subject 
going to the very heart of the matter, would waive 
the privilege.

Another variation in fact patterns would be pres-
ent if the non-client did not retain counsel. On its 
face, the non-client’s failure to have counsel may 
increase support for fi nding the plaintiff justifi ed in 
his reliance. With no counsel of his own on which 
to rely, the plaintiff may argue that the opinion 
provides support for his reliance. Conversely, an 
argument could be made that anyone would be fool-
ish to enter into a sophisticated transaction without 
counsel. Although the lack of one’s own counsel 
may strengthen a fi nding of justifi able reliance, it 
may simultaneously strengthen the argument that 
the reliance was not justifi ed.

It may matter in this analysis whether the opinion 
states expressly that “you should get your own tax 
advice.” Although such a disclaimer seems coun-
terintuitive in an opinion that accompanies an 
offering document, opinions sometimes weave in 
such advice, particularly as to certain issues. Such 
a disclaimer should reduce the appropriateness of 
reliance in at least some cases.

Conclusions
Attorney liability to clients is not terribly hard to un-
derstand and is fairly straightforward in application. 
Like any other type of liability, one tries to avoid it. 
Liability to third parties is far more daunting. It can 
arise in all sorts of factual situations, and can attach 
under the guise of various legal theories. 

Indeed, each state may have adopted some or all 
of these theories, and some states tailor them for 
their particular needs. Often, suit will be brought 
under many theories, a true shotgun approach. Un-
derstanding your potential liability may seem quite 
overwhelming, particularly given the amorphous 
nature of these rules. Common sense, however, can 
go a long way here. 

Even so, these myriad rules are unlikely to prevent 
attorneys from issuing opinion letters to non-
clients, particularly using a broad notion for what 
constitutes an opinion. The existence of potential 
liability should remind attorneys that providing 
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opinion letters to non-clients may either create or 
modify a duty to non-clients. Underscoring this all 
is a nettlesome lack of precision about what may 
constitute an opinion. Sometimes what looks and 
sounds like an opinion to one attorney, client, ad-
versary or judge, may be something that appears 
to be quite innocuous. 

Clearly, something need not be labeled as an 
“opinion letter” to be so considered. Particularly in 

this new era, it is not farfetched to wonder about the 
status of emails too. Many forms of communication 
may import or enhance liability. Indeed, e-mails 
may well represent the great blackhole of the future. 
Many seem to regard e-mails as oral communications, 
characterized by casual banter, a lack of formality 
and lack of signature. Yet, their import in lawsuits is 
anything but casual.62

Be careful out there.

* This discussion is not intended as legal 
advice, and cannot be relied upon for any 
purpose without the services of a qualifi ed 
professional.
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