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tax laws, much of this area involves shadings 
of all the facts and circumstances. The district 
court in Muskat relied upon Harvey Radio Labs, 
Inc., CA-1, 73-1 USTC ¶9121, 470 F2d 118 (1972). 
That case is limiting.

Indeed, as noted by the Muskat court, the 
Harvey Radio case suggests that there must be 
strong proof of the parties’ intentions when they 
entered into the noncompetition agreement. To 
prevail on a personal goodwill claim, one must 
show strong proof that, despite the express 
terms of the agreement, the parties intended 
a particular payment to be compensation for 
personal goodwill. Ultimately, Muskat simply 
couldn’t meet that standard.

This seems a shame, for the background and 
facts of the case suggest that Muskat probably 
could have had a pretty decent personal goodwill 
argument. Despite all the negotiation, which 
had been considerable, this point apparently 
never got made. It certainly wasn’t made in the 
documents. Going back several years later, it 
was a near Herculean task to prove it.

Rewriting History
Muskat argued (with considerable force) that 
the provisions in his noncompetition 
agreement—including the long term of the 

agreement and a survivability provision 
which guaranteed future payments even on 
his death—were unusual. Those provisions 
showed, he argued, that the agreement really 
amounted to a sale of his personal goodwill. 
Indeed, his age, his lack of interest in competing 
with the new buyer, his employment and 
his investment in the acquiring company 
(which had been required) all made it clear 
that there was no real practical need for a 
noncompetition agreement.

Arguing that a noncompetition agreement 
was not necessary, Muskat contended that 
the amounts paid under that agreement 
therefore had to be regarded as paid instead 
for his personal goodwill. Those are all 
persuasive points.

Why, then, did Muskat fail? 
It is an awfully tall order to convince a court 

(or anyone else) that a document labeled a 
noncompetition agreement, which expressly 
says that it prohibits competition and provides 
payment for same, is really a payment for 
something else. An attempted clarification of the 
parties’ intentions after the fact—particularly a 
one-sided clarification—just doesn’t ring quite 
true. Sometimes, after all, things are just what 
you call them.
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Thomson West’s new treatise, THE LAW OF 
FEDERAL INCOME TAXATION, written by two 
University of San Francisco Law School 
Professors, Joshua Rosenberg and Dominic 
Daher, provides one-stop shopping for the 
fundamental principles (and many of the 
details) of our federal income tax system. The 
primary target audience for this hornbook 
is law students and others pursuing federal 
income tax courses. Nevertheless, many M&A 
TAX REPORT readers will find it full of useful 
subjects. It is clear, concise, full of useful 
demystification and extraordinarily thorough 
in its discussions.  

Building Blocks
The book begins with the history of American 
taxation, a short discussion of how tax laws 

are made and administered. The authors 
cover such fundamental topics as the tax base, 
fairness, the differences between progressive 
and flat rates, and marginal versus effective 
rates. Chapter 2 launches into gross income, 
covering windfalls, barter exchanges, 
valuation methods, imputed income, prizes, 
realization versus recognition dichotomies 
and many other topics. 

Chapter 3 earmarks exclusions from gross 
income, including gifts, inheritance, certain 
life insurance proceeds, some discharge of 
indebtedness income, settlements for personal 
physical injuries and so on. The book then 
covers a panoply of tax deductions, laying out 
(in Chapter 4) some of the history of this ever-
changing field. There’s a current hit list of all 
the major tax deductions. The next few chapters 
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cover accounting issues (including inventories, 
cash versus accrual, tax benefit concepts, annual 
accounting, installment sales, etc.). 

Chapter 7 launches into the taxation of 
property transactions, including basis, 
adjusted basis, and the different ways one 
can compute basis, amounts realized, etc. 
This gives way to nonrecognition provisions 
and their operation, and then capital gains 
and losses, holding periods, dealer versus 
investor status and different types of property, 
including goodwill. 

Chapter 11 covers tax issues related to litigation 
recoveries and settlements. Chapters 12 and 13 
explain losses on business or investment property 
and deferred compensation, respectively. The 
latter chapter highlights a raft of deferred 
compensation arrangements, including a 
modicum of detail about just about everything. 

Chapter 14, Tax Shelters and Tax Avoidance, 
caps an introductory tax reference book that 

lays out the landscape of our tax system. 
This chapter is not a “how to do it” primer. 
Instead, it warns what some shelters are, what 
they are designed to do, and what things 
one should avoid. Rosenberg and Daher’s 
discussion of tax shelters is a laudable attempt 
at demystifying what is indisputably a messy 
and volatile field.

Conclusion
This treatise is primarily intended as a 
guidebook or reference work for law students. 
However, it is well-suited for practicing 
lawyers and accountants, and for deal 
professionals. There is admirable landscape, 
a clear survey of our tax forest, yet plenty of 
detail describing the bark on each tax tree. At 
$54.00, it’s a bargain.

Rosenberg and Daher, THE LAW OF FEDERAL 
INCOME TAXATION, is available from Thomson 
West at www.west.thomson.com.  


