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Final, Final Regs on Post-Reorganization Transfers
By Robert W. Wood • Wood & Porter • San Francisco

determining whether the conduit theory should 
be applied to disregard an intermediary role. 
These indices include the following:
• Have the principals agreed to a transaction 

before the intermediary is on the scene?
• Is the intermediary independent?
• Has the intermediary assumed any risk?
• Is the intermediary brought into the 

transaction at the behest of the taxpayer?
• Is there a nontax avoidance business 

purpose to the intermediary’s participation 
in the transaction?

Against these standards, Langley’s end-
around sale to Midcoast failed to measure 
up. It was Midcoast’s advisor (PwC) who 
invited the intermediary onto the scene. Then, 
disturbingly, the evidence failed to show that the 
intermediary negotiated the stock sale. Indeed, 
all the communications involved Midcoast and 
its tax advisors (the latter of whom undertook 
an agreement not to liquidate the target for two 
years following the sale of assets). 

But that, as they say in infomercials, is not 
all. The intermediary’s obligations were almost 
entirely indemnified by Midcoast, and the 
intermediary was in almost all respects a mere 
shell. The sole purpose the intermediary had 
in participating in the transaction was to allow 
Midcoast to step-up its basis in the assets. 

Those who favor the aphorism “nothing 
ventured, nothing gained” may want to rethink 
its wisdom. After all, Midcoast got royally 
burned here. Not only was the transaction 

recast as Midcoast’s purchase of the target 
stock directly from Langley, but the target was 
deemed liquidated. When the smoke cleared, 
Midcoast as the distributee ended up holding 
the assets it received in the liquidation at the 
same historic basis those assets had in the 
target’s hands. Ouch!

Safe Harbors
They are unlikely to be of much use, but it is 
worth noting that Notice 2008-20 did carve out 
a couple of circumstances in which a transaction 
will not be subject to the four-pronged gauntlet 
of the notice. For one, a seller avoids being treated 
as a participant in one of these intermediary 
transactions if the stock you dispose of is traded 
on an established securities market, and if prior 
to the disposition, you (and related parties) did 
not hold five percent or more (by vote or value) 
of any class of the stock. 

Moreover, in no event will a buyer be treated 
as a participant in one of these deals if the only 
target assets the buyer acquires (and then sells) 
are either securities traded on an established 
market representing less than five percent in that 
class of security, or assets that are not securities 
and that do not include a trade or business. 

Conclusion
If Notice 2001-16 wasn’t warning enough, it 
may be that Notice 2008-20 has (finally) put the 
kibbash on intermediary or midco transactions. 
Between Enbridge Energy and Notice 2008-20, it 
just may be a true double whammy. 

Just in time for the American Bar Association 
Tax Section meeting in Washington D.C., the 
IRS on May 8, 2008, issued final regulations 
correcting and clarifying previously issued final 
regulations dealing with post-reorganization 
stock and assets transfers. Final regulations 
were published in October 2007, T.D. 9361, Tax 
Analysts Document 2007-23670, 2007 T.N.T. 
2007-4, Cot. 24, 2007. The latest iteration 
comes in T.D. 9396, Tax Analysts Document 
2008-10175, 2008 T.N.T. 91-10, May 8, 2008.

At its root, these two treasury decisions 
underscore the notion that one must 

evaluate the totality of a transaction. In 
particular, you must survey this broad 
landscape in determining whether a 
qualified reorganization occurs. One 
niche of the regulations—specifically 
Reg. §1.368-2(k)—says that a transaction 
otherwise qualifying as a reorganization will 
not be disqualified as a result of certain 
subsequent transfer of assets or stock. As in 
effect before the May 2008 change, this Reg. 
provision generally permitted one or more 
post-reorganization transfers (or successive 
transfers) of assets or stock. 
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Key to allowing such transfers: the continuity of 
business enterprise requirement must be satisfied. 
Plus, the transfer(s) must qualify as distributions 
or other transfers. The definition of “distributions” 
appears in Reg. §1.368-2(k)(1)(i); the definition of 
“other transfers” appears in Reg. §1.368-2(k)(1)(ii). 

Latest Clarification
T.D. 9396 amends this rule to clarify that a 
transfer to the former shareholders of the acquired 
corporation (other than a former shareholder 
who is also the acquiring corporation) or the 
surviving corporation is not covered by Reg. 
§1.368-2(k)(1) to the extent it constitutes the 
receipt of consideration for the shareholders’ 
proprietary interests in the acquired corporation 
or the surviving corporation. 

After all, a transfer to former shareholders 
following an intended tax-free reorganization 
raises the question whether the underlying 
transaction actually satisfies continuity of 
interest. For that matter, questions about 
permissible consideration (such as the solely 
for voting stock requirement) can also be raised. 
To avoid this foot fault, one must examine 
whether the transfers to former shareholders 
do or do not constitute consideration for 

their proprietary interests in the acquired or 
surviving corporation. 

Although the regulations continue to provide 
safe harbor protection to certain upstream 
reorganizations followed by a transfer of 
acquired assets, some caution is needed here. 
Safe harbor protection does not apply to a 
transfer by former shareholders of the acquired 
corporation (other than a former shareholder 
that is also the acquiring corporation) or to the 
surviving corporation of consideration to the 
issuing corporation, or to a person related to the 
issuing corporation. [See Reg. §1.368-2(k)(1).]

Although there is no question that these 
regulations were intended to liberalize the stock 
and/or asset transfers taxpayers could make 
following a reorganization without spoiling 
the reorganization treatment, the May 2008 
clarification of these final regulations cuts back 
somewhat on this theme. 

Conclusion
There’s no substitute for wading through the 
nuances of these rules. Since fear over amorphous 
doctrines (such as step transaction) can be 
palpable, anytime you can fit within a safe harbor 
to avoid such threats, you should do so. 


