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terminated its ESOP and thus unilaterally caused 
the ESOP to be unable to pay its debts, several 
factors contributed to the worthlessness of the 
Properties loan. The key contributing factor to 
Properties’ inability to repay the loan was G&K’s 
failure to obtain financing. That was wholly out 
of the control of Bottlers. Properties anticipated 
that G&K would purchase the bottling facilities, 
but ultimately G&K could not. 

While Bottlers’ failure to pay the full 
amount of rent due contributed to the 
worthlessness of the loan, other factors 
contributed as well. Even if Bottlers had 
paid the full amount of the rent due under 
the lease, Properties still might have been 
unable to satisfy its obligations under the 
loan without a third party purchasing the 
bottling facilities. Properties would not be 
able to deduct principal payments it paid 
Bottlers on the loan, and thus would have 
more income than deductions, giving rise 
to an income tax liability. This liability 
would ruin the net zero cashflow, causing 
Properties to be unable to repay the loan. 

These two significant differences in the 
ABC facts convinced the court that it would 
be inappropriate to follow PepsiAmericas. 
Not surprisingly, the IRS asked the court to 
articulate an absolute rule that a taxpayer 
may never deduct a debt as worthless if the 
taxpayer contributed to the worthlessness. 
Thankfully, the court declined to paint with 
such a broad brush. 

In fact, the court refused to follow the IRS’s 
arguments, and sided with the taxpayers. The 

court found that legitimate business decisions 
contributing to the worthlessness of a debt do 
not preclude a bad debt deduction in these 
circumstances. Thus, the taxpayer was able to 
deduct the worthless portion of the Properties 
loan notwithstanding the fact that Bottlers’ 
actions contributed to its worthlessness.

Conclusion
Ultimately, ABC was unable to deduct $10 
million as a worthless debt in 1995. The 
Properties loan was partially worthless in 
1995 because identifiable events occurred 
during that year that made it certain that 
Properties would be unable to repay it. The 
IRS’s determination to the contrary was 
unreasonable and an abuse of discretion. 
Although ABC’s predecessor, Bottlers, may 
have contributed to the worthlessness of the 
Properties loan, this action did not preclude 
ABC from claiming a bad debt deduction 
where other major business factors contributed 
to the worthlessness.

Cases like ABC portray how difficult it is for 
taxpayers to determine whether a bad debt 
deduction is proper. For 50 years, the Code 
has relied on what is essentially a facts-and-
circumstances test. Indeed, it is hard to imagine 
how a question as prosaic as the one addressed 
in ABC had never been addressed before. 

Yet, to its credit, ABC successfully navigated 
this morass. Although other taxpayers will 
reap the benefit of ABC’s successful battle, 
prudence suggests that we all still must be 
careful out there. 

Book Review: ABA’S MODEL JOINT VENTURE 
AGREEMENT WITH COMMENTARY
Reviewed by David B. Porter • Wood & Porter • San Francisco

Over the last decade, the Joint Venture 
Task Force of the Negotiated Acquisitions 
Committee, American Bar Association, 
Section of Business Law, has compiled 
an informative “how-to” book that is 
both useful and insightful: the American 
Bar Association’s MODEL JOINT VENTURE 
AGREEMENT WITH COMMENTARY (2006 edition). 
I highly recommend it to anyone who will be 
drafting or negotiating an agreement to form 
a joint venture or a partnership type entity.   

The book is structured around specific 
provisions that could be included in a joint 
venture agreement. The model used as 
the foundation for the book is a Delaware 
limited liability company. It presumes that 
the venture will be composed of a large 
company and a small company, that they 
want to form a joint venture to develop 
the next generation of high-tech equipment 
and that they will combine their present 
operations to produce and market the 
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equipment throughout the United States, and 
eventually, internationally. One company’s 
research strength is in manufacturing 
systems and miniaturization. The other’s is 
in the development of software for high-tech 
equipment.  

The book first takes us through the preliminary 
considerations of choosing the right form of 
entity for the joint venture. Although the chart 
used in this section of the book goes on for 
multiple pages, it is easy to use.  

Who, What, Where & How?
The majority of the book is centered on 
a model joint venture agreement. Each 
provision of the agreement is accompanied 
by a commentary section explaining 
the significance of the provision, giving 
practical information about the benefits 
of the language or perils and pitfalls the 
practitioner may encounter.  

For example, the commentary on “knowledge” 
qualifications in the representations section 
states that “[t]he addition of knowledge 
qualifications to the representations can 
significantly limit the non-breaching joint 

venturer’s post-closing indemnification rights 
by shifting to the non-breaching joint venturer 
the economic risks of unknown facts.” 

The commentary states that such 
qualifications should not affect the “walk 
rights” if the event becomes known before 
closing. It also posits that if one joint venturer 
learns of a fact not already known to the other 
that is inconsistent with a representation 
containing a knowledge qualification, the 
joint venturer should disclose this fact to 
the other joint venturer. The commentary 
discusses “sandbagging” and other special 
considerations related to knowledge. 

MODEL JOINT VENTURE AGREEMENT WITH 
COMMENTARY is a must-read for the new associate 
who needs to put together a fundamentally sound 
joint venture agreement. More significantly, 
this book will be useful to the seasoned veteran 
who needs to review the significance of specific 
joint venture or partnership related provisions. 
The book is available for purchase at www.
abanet.org/abastore or by calling (800) 285-2221, 
for $179.95 in paperback and $189.95 in a loose-
leaf binder (both versions include a companion 
CD-ROM). 




